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AMENDMENT 7: THE PATIENTS’ RIGHT TO KNOW
FLEXES ITS MUSCLE IN FLORIDA

The Florida ‘“Patients’ Right to
Know Amendment” or as it is often
referred to “Amendment 7,” continues
to eviscerate the peer review privileges
which prevented the disclosure of in-
formation revealed during the course
of a peer review proceeding brought
against a physician or other health care
provider in Florida.

Two recent Florida District Court
of Appeal rulings both upheld the con-
stitutionality of Amendment 7, while at
the same time declaring unconstitu-
tional the Florida statute the legislature
passed intending to clarify and imple-
ment Amendment 7.

While the two courts’ decisions are
similar, the judicial reasoning diverges
in one respect. One decision held that
Amendment 7 should be applied retro-
actively to peer review information ex-
isting prior to the date of the enact-
ment of Amendment 7, while the other
ruled that Amendment 7 should only
be applicable on a prospective basis.

At this time, peer review informa-
tion developed after the enactment of
Amendment 7 remains susceptible to
discovery through the course of litiga-
tion, but whether this will relate to peer
review information ascertained prior to
the enactment of Amendment 7
remains unclear. However, the Florida
Supreme Court will likely clarify this
and  other  issues  surrounding
Amendment 7.

A BRIEF HISTORY

A constitutional amendment in
Florida may originate by several meth-
ods, including a citizen's initiative pro-
cedure. Amendment 7 appeared on
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the Florida ballot in 2004 through this
process. On its face, Amendment 7
intended to remove any statutory
privileges afforded health care provid-
ers engaged in a peer review process.
For decades, health care providers
throughout the United States have re-
lied on the peer review process, and
the accompanying privileges, which
prevented discovery during litigation of
information revealed during the peer
review process, as the foundation for
candid review of the performance of
the involved physician(s) and other
health care provider(s). The informa-
tion developed during the peer review
process, when appropriate, also
formed the basis for corrective action,
which can take many forms including:
requiring remedial training; the use of
proctors; or in extreme cases revoking
a physician’s or other providet's prac-
tice privileges at a health care facility.

Health care providers have long as-
serted, and state legislators have usually
agreed, that without the protection of
the privileges from discovery, the peer

review process would be ineffective.
The rationale often cited includes the
belief that one's peers would likely be
less than candid and the peer review
members would be exposed to unwar-
ranted civil liability, but for the privi-
leges.

The voters in Florida disagreed
with this sentiment and stripped away
the peer review privileges in 2004
through the enactment of Amendment 7.

PRESENT ISSUES

Amendment 7 sparked a flurry of
litigation in the courts across Florida,
answers to which were recently pro-
vided by the Courts of Appeal in Flor-
ida Hospital Waterman, Inc. v.
Buster, and Notami Hospital of Flor-
ida, Inc. v. Bowen.

In the Florida Hospital case, the
court summarized the issues as:

... 1) does Amendment 7 pre-
empt statutory privileges af-
forded health care providers’
self-policing procedures to the
extent that information obtained
through those procedures is dis-
coverable during the course of
litigation; 2) is Amendment 7
self-executing; and 3) should
Amendment 7 be applied pro-
spectively or retroactively.

Although addressed more thor-
oughly in Florida Hospital, both
courts concluded that Amendment 7
does, in fact, preempt all statutory
privileges afforded health care provid-
ers, relying in part on the Florida Su-
preme Coutt's Advisory Opinion to
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the Florida Attorney General as fol-
lows:

Current Florida law restricts in-
formation available to patients
related to investigations of ad-
verse medical incidents, such as
medical malpractice. This
amendment [Amendment 7]
would give patients the right to
review, upon request, records of
health care facilities’ or provid-
ers’ adverse medical incidents,
including those which could
cause injury or death.

Coupled with the language in
Amendment 7 itself, the court in Flor-
ida Hospital opined that the initiative
was a clear statement to change Florida
law and allow access to peer review in-
formation during the course of litiga-
tion between a patient and his or her
health care provider, concluding that
“...what the Legislature [gives]
through its enactments and the courts
[enforce] through their decisions, the
people [through the constitutional
amendment process] can take away...”

Shortly after the passage of
Amendment 7, the Florida Legislature
enacted legislation to implement the
provisions of Amendment 7. Both de-
cisions found this legislation uncon-
stitutional.  And both the Florida
Hospital and Notami Hospital deci-
sions concluded that Amendment 7
was self-executing and did not require
any legislation in order for it to be-
come the law, although the legislature
does have the constitutional authority
to supplement Amendment 7, but not
the power to change or render invalid
any of its provisions.

The Florida Hospital court con-
cluded that Amendment 7 should not
be applied retroactively, and looked
primarily at the language of Amend-
ment 7 itself in coming to its conclu-
sion, reasoning, “A law is presumed to
operate prospectively absent a clear
legislative expression requiring that the
statute be retroactively applied.”

However, the Notami Hospital
court concluded that Amendment 7
should be prospective in operation, but
applied retroactively with respect to
existing records, stating:
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Here, the plain language of the
amendment permits patients to
access any record relating to
any adverse medical incident,
and defines “patient” to include
individuals who had previously
undergone treatment. The
use of the word “any” to define
the scope of discoverable re-
cords relating to adverse medi-
cal incidents, and the broad
definition of “patient” to in-
clude those who “previously”
received treatment expresses a
clear intent that the records
subject to disclosure include
those created prior to the effec-
tive date of the amendment.
The effective date merely sets
forth the date patients obtained
the right to receive the records
requested.  Because the plain
language of the amendment ex-
presses a clear intent that it be
applied to include records cre-
ated prior to its effective date,
doing so is not an unconstitu-
tional retroactive application.
(Emphasis in original.)

If you would like a copy of these
decisions, or more information about
peer review in Florida, please contact
Richard Johns in our Orlando office,
Gary Koch, M.D. in our Tampa office,
or the member of the firm who not-
mally handles your legal matters.

This Law Watch was authored by Richard
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